Case 1:09-cv-00375-SOM-KSC Document 100  Filed 05/31/10 Page 1 of 64 PagelD #:
2782

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAII

HRPT Properties Trust, et
al., CIV. NO. 09-00375 SOM/KSC
Plaintiffs, ORDER GRANTING PLAINTIFFS’
MOTION FOR SUMMARY JUDGMENT,
DENYING DEFENDANT LINDA
LINGLE’S SECOND COUNTER
MOTION FOR SUMMARY JUDGMENT,
AND DENYING INTERVENOR-
DEFENDANT CITIZENS FOR FAIR
VALUATION’S COUNTER MOTION
FOR SUMMARY JUDGMENT

Vs,
LINDA LINGLE, in her official
capacity as Governor of the
State of Hawaii,

Defendant,
and

Citizens for Fair Valuation,

Intervenor-
Defendant.
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ORDER GRANTING PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT,
DENYING DEFENDANT LINDA LINGLE’S SECOND COUNTER MOTION FOR
SUMMARY JUDGMENT, AND DENYING INTERVENOR-DEFENDANT CITIZENS FOR
FATR VALUATION’S CQOUNTER MOTION FOR SUMMARY JUDGMENT

I. INTRODUCTION.

The question before this court is whether a state
statute relating to commercial and industrial leases is
constitutional. It is not.

The statute in issue is Act 189, passed by the State of
Hawaii Legislature in 2009. This statute affects leases of land
owned by only a single entity, Plaintiff HRPT Properties Trust,
through its subsidiaries (collectively, “HRPT”). These long-term

business leases require the lessor and lessees to periodically



Case 1:09-cv-00375-SOM-KSC Document 100 Filed 05/31/10 Page 2 of 64 PagelD #:
2783

renegotiate rent. A number of these rent renegotiations were
scheduled to occur between 2009 and 2013. As the time for the
2009 rent renegotiations neared, Intervenor-Defendant Citizens
for Fair Valuation (“CFV Lessees”) successfully lobbied the
Legislature for passage of a law applicable only to HRPT that
would require any appraiser involved in a rent determination
under an HRPT lease to consider factors not required by HRPT's
leases. The newly imposed factors were clearly designed to favor
businesses leasing land from HRPT and in fact substantially
prejudice HRPT.

This court is not persuaded by CFV Lessees or Defendant
Governor Linda Lingle that Act 189 only clarifies or reinforces
the intent of the original contracting parties. Act 189 changes
the parties’ bargain. In the process, Act 189 fails to achieve
its purported purpose, which was “to help stabilize Hawaii’s
economy.” By imposing a change in the lease that deliberately
favors HRPT’s lessees and disadvantages HRPT and that is
applicable to a single landowner, Act 189 runs afoul of the
Contract Clause and the Equal Protection Clause of the United
States Constitution. Indeed, before Act 189 was passed, Governor
Lingle urged the Legislature not to pass the law, warning that it

was unconstitutional. She now vigorously argues the opposite.
This court declares Act 189 unconstitutional and grants summary

judgment to HRPT.
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IT. BACKGROUND.

HRPT is a recent successor to what was once one of
Hawaii’s largest private landowners.! For decades, the Samuel
Damon Estate leased large tracts of commercial and industrial

land to lessees under long-term leases calling for rent to be

renegotiated at stated times. The renegotiated rents were to
remain in effect for fixed periods. ee D. Hebden Porteus Affid.
qQ 2 (Jan. 8, 1993) (Doc. No. 67-4). For example, Damon Estate

might have a fifty-year lease, with rent set for an initial ten-
year period. The parties would then renegotiate rent for
subsequent ten-year periods, with each renegotiation occurring
before the end of the prior period. While Damon Estate continued
to own the land for the duration of the lease, a lessee could
erect structures that it then owned and was responsible for
maintaining.

How to determine rent was a major point of discussion
between Damon Estate and its lessees. In 1949, one of the leases
between Damon Estate and its lessee provided that, if the parties
did not agree to rent, the matter would be submitted to

arbitration. Ex. V at 3 and 5, attached to CFV Lessees’ Concise

! Andrew Gomes, “Death of Damon Heir Signals the End of
Trust,” Honolulu Advertiser, Nov. 10, 2004, available at
http://the.honoluluadvertiser.com/article/2004/Nov/10/bz/
bz04p.html (last visited May 19, 2010). A copy of this web page
will be placed in the case file as a separate filing.
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Statement. The 1949 lease further stated, “PROVIDED, HOWEVER,
and it is expressly agreed, that the rental to be paid shall be
based on the value of the land, exclusive of the improvements
placed thereon by the Lessee, but in no event to be less than
originally provided for in the first ten year period.” Id. at 6.

In 1959, Damon Estate reviewed the provisions of its
standard lease form. Porteus Affid. I 2. That review is
described in an affidavit signed in 1993, thirty-four years after
the review had occurred, by D. Hebden Porteus, who became a Damon
Estate Trustee in 1957 and had continued to be a Trustee
thereafter. Porteus, now deceased, provided that affidavit in
1993 in connection with a rent determination under a particular
Damon Estate lease. As he put it, “This affidavit is provided in
order to explain the intentions of the Estate in drafting the
language of the ground lease relating to appraisal and the
business philosophy of the Estate in negotiating ground lease
rent reopenings.” Id. at p. 1.

According to Porteus, during the 1959 review, the
lessees and Damon Estate proposed different language regarding
the rent determination process. The lessees proposed language
stating that, if the parties failed to agree on rent, the rent
was to be determined by appraisers who were to set rent “equal
[to] a fair return on the then market value of the demised land,

exclusive of improvements thereon.” Id. 9 4. Damon Estate
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Trustees saw the lessees’ proposed language as needlessly
focusing the rent determination on two issues: “(a) market value
of the land; and (b) the ‘fair’ rate of ‘return.’” Id. ¥ 5. The
Trustees proposed that the appraisers set rent based on the
“amount of rent,” rather than the value of the land and the rate
of return. Id.

Ultimately, the following language was included in all
Damon Estate ground leases:

In case the parties hereto shall fail to

agree on the net annual rent hereunder

payable . . . said rent shall be such fair

and reasonable rent for the demised land

(exclusive of buildings) as shall be

determined by three impartial real estate

appralsers.
I q 1. This is the language in the leases before this court.

The leases require the lessor and lessee to attempt to
reach an agreement on rent ninety days before the commencement of
any new rental period. Ex. 1, attached to HRPT’s Concise
Statement. If the lessor and lessee fail to agree on rent, the
matter of rent must be submitted to three appraisers for their
determination of “fair and reasonable” rent. Id. The parties
then provide testimony and information to the appraisers
concerning what the rent should be. See Ex. HH, attached to CFV
Lessees’ Concise Statement (an appraisal report that describes

actions taken by the appraisers, which included inspecting the

properties, “hearing testimony from the parties of interest,
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conducting independent studies, and meeting, discussing, and
sharing findings and conclusions”). Thus, the appraisers
determine rent through the process normally followed in an
arbitration.

According to Porteus, it was “never the intent or
understanding of the parties that ‘fair and reasonable’ rent
defined in terms of the lease be anything other than market rent,
as any rent below market would be unfair and unreasonable to the
Estate, while any rent above market would similarly be unfair and
unreasonable to the lessee.” Porteus Affid. 1 6. He stated that
market rent was to be determined by “multiplying the market rate
of return by the fee simple value of the land.” Id. 1 7. He
also noted:

9. The arbitration provision also very
clearly provides that the ground lease rent
shall be based on the demised land “exclusive
of buildings.” Our rents are not based on
the buildings because the lessees (not the
Estate) own the buildings and make the
decisions about the buildings which they
choose to develop on the property. As a
ground lessor, only, the Estate’s rents are
not increased or decreased as a result of the
value or age of the improvements the lessee
may have elected to place on the property,
nor are the lease rents affected by the
lessee’s track record or ability to make a
profit operating the property.
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Notwithstanding the lease terms, Porteus said that, in

an attempt to reach agreement and avoid submitting the matter to
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